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GExNERAL INSTRUCTIONS FOR DRAFTING PUBLIC DOCUMENTS SUBJECT 

TO RECORD IN THE COLONIAL PROVINCES. 



1893. 



PREFACE. 

The royal decree of August 13, 1893, approves the new general instruc- 
tions for drafting public documents subject to record in the colonial 
provinces, to be substituted for the instructions which were in force 
under the title, <'For the provinces of Cuba, Puerto Bico, and the 
Philippines,'' and are inserted after the notarial laws. 

Although there are but few important changes introduced in the 
new instructions as far as their application is concerned, nevertheless 
we publish them here and they will be designated as Appendix YII of 
the notarial legislation of Cuba and Puerto Eico, and as Appendix IV 
of that of the Philippines. 



COLONIAL DEPARTMENT. 

ROYAL ORDER. 

Most Excellent Sib: His Majesty, the King, and, in his name, 
the Queen Eegent have deigned to approve the annexed ^< General 
instructions for drafting public documents subject to record in the 
colonial provinces," ordering at the same time all judicial and adminis- 
trative authorities and officers, as well as notaries, ux)on whom their 
fulfillment may devolve, to begin to observe the provisions contained 
therein from the day on which the mortgage law of July 14 last goes 
into effect in the island or islands governed by you. 

All of which, by royal order, I communicate to your excellency for 
your information and observance. 

May God preserve you many years. 

Madrid, August 13, 1893. 

Mauba. 

To the Governors- General ofCuha^ Puerto BicOj and the Philippines. 
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GENERAL INSTRUCTIONS FOR DRAFTING PUBLIC DOCUMENTS 
FOR RECORD IN THE COLONIAL PROVINCES. 



Ohaptee I. 

OENEBAL PBOVISIONS. 

Abtiole 1. Judicial and administratiye authorities and officers, as 
well as Dotaries, who certify documents for record will note therein, 
under their own responsibility, all the circumstances required, accord- 
ing to the mortgage law and its regulations, in order to record them on 
the property registers. 

Art. 2. The designation of every person appearing in any document 
or contract subject to registry will be made by stating his Christian 
name, his full paternal and maternal family name (although he may not 
be accustomed to use more than one of these), his age, whether married 
or single, profession, and domicile. If he should be known by a second 
name added to the first, this shall also be stated. 

Abt. 3. When one of the parties to a deed or public document repre- 
sents a partnership, public institution, or corporation, or acts as a legal 
representative, the right by which he represents them must be noted 
on the document, with an explanation of the name and the character of 
said representation, and the domicile and all other circumstances rela- 
tive to the personality of the representative, who shall subscribe the 
document in the name of the organization he represents. 

Art. 4. Officers and authorities shall see that in the documents to 
which they certify there shall not be omitted, nor expressed in ambigu- 
ous language, so as to give rise to error or to prejudice a third party, 
any of the following circumstances: 

First. The nature, situation, boundaries, and name and number, if 
there be such, of the estate to be recorded, or which is affected by the 
document which is to be recorded. The superficial area of rural estates 
will also be given; but that of town estates only when it appears on 
the documents presented or when the interested parties declare it. 

Second. The nature, extent, conditions, and liens of whatsoever kind 
of the document which is recorded, and also the amount involved if 
this appears in the deed or if the parties declare it. 

Third. The nature, extent, conditions, and liens of the property upon 

which the document to be recorded is based* 

5 



Fourth. The character and the date of the deed or contract which is 
being executed. 

Fifth. The Christian and family names of the person in whose favor 
the docnment is constituted or declared. 

Sixth. The Christian and family names of the person who transfers 
the ownership, or who constitutes, recognizes, or renounces the property 
subject to registry. 

Seventh. The Christian and family names of the person who actually 
owns the estate transferred, or the right transferred, modified, or 
extinguished. 

When the deed or contract is not recorded on account of some 
omission or mistake caused by fraud or carelessness on the part of the 
certifying officer, the latter will remedy the defect by making out a 
new deed at his own cost, if possible. Notaries shall, besides, indem- 
nify the parties for any damage they may have caused them, within 
the terms prescribed by the mortgage law. 

Art. 5. In describing rural estates, their situation and boundaries 
shall be determined with the greatest exactness and detail. For this 
purpose the name by which the estate is known should be given, and 
if it formerly had anyother name, both should be mentioned; the town- 
ship and judicial subdistrict or place where it is situated should be 
stated ; its boundaries should be described in relation to the four car- 
dinal points, preference being given to those bonndaries which are 
marked by natural or artificial lines, rather than the simple designa- 
tion of the names of the owners of contiguous estates; reference will 
be made to the roads leading to the property, being described when- 
ever this may contribute to determine them, and, finally, mention will 
be made of all other signs which may prevent confounding it with other 
estates. 

When the estate is in town, besides the name of the town and street, 
square, or place where it is situated, its number will be given; and if it 
formerly had a number which has been changed, both that and the 
present number will be given, and if it is not numbered at all, this 
omission shall be stated. 

If the group of buildings to which the estate belongs should consti- 
tute a block or square, the number of the latter will be given, and if 
the block is known in the town by any name, this will also be stated; 
the boundary lines on the left, right, and rear will be indicated, as well 
as any other circumstance important to be known, in order to distin- 
guish it from other properties. 

Art. 6. When the area or extent of an estate has to be mentioned 
in a document, it may be done in the customary measures of the coun- 
try; but there shall also always be stated the metric equivalents, and 
this will apply also if the parties are able to give only approximately 
the area or extent; and if they are not even able to determine the 
approximate area or extent, this fact will be stated in the document. 



AST. 7, In every public document by which there is created, 
acknowledged, modified, or extinguished any property right having 
a recognized name in law, it shall be expressly mentioned, although the 
conditions stipulated by the parties to the document or deed may 
modify in some point the nature of the right, and give it more or less 
efiect than that naturally appertaining to it according to law. 

Abt. 8. In every deed or contract which must be recorded, all liens 
or incumbrances on the realty must be mentioned in detail, for which 
purpose the officer certifying to the document shall not only carefully 
examine the titles in his possession, and those which are presented to 
him by the interested parties, but he shall also demand from them all 
documents they may have, which would show such liens or incum- 
brances. 

If any liens are found which have not been satisfied because the 
persons in whose favor they stand are unknown, or for any other rea- 
son, the parties to the document may insist on having this circum- 
stance noted. 

In receipts for payment, cancellations of mortgages, and any docu- 
ments which refer to others which are already recorded, and in which 
the incumbrances are noted, it will not be necessary to refer to them 
again. 

Art. 9. Gertificatesof judicial decrees, rulings, and judgments which 
have to be recorded, must contain the date on which each one of the 
litigants was notified, with a statement from the clerk of the court cer- 
tifying that the time for an appeal has lapsed without one being taken, 
or, if one was taken, that it was disallowed. The same applies to judi- 
cial mandates if they contain any ruling which has to be recorded or 
noted on the record. 

The provisions of this article do not apply to judicial rulings, which 
according to the mortgage law and the law of procedure, must be 
recorded, whether or not they are final in character, or whether agreed 
to by the parties, or not. 

Art. 10. Where mandates are issued directing the entrance on the 
record of attachments, ordered in civil or criminal cases, the judges of 
courts shall fix approximately the amount of costs likely to be incurred^ 
and the cost of the stamped paper likely to be used during the pro- 
ceedings, in order that the claims of the State, and of court officials, 
may be secured against any third party, who may subsequently acquire 
a property right in the estate attached. 

Abt. 11. Executory decrees which declare or recognize the ownership 
of real property, or any property right subject to registry, and those 
which modify the civil capacity of persons, which have to be recorded 
according to the mortgage law and its regulations, need not express in 
full all the details noted in the registry, unless they have some bearing 
on the point in litigation, in which case a clear and minute description 
. of these details is indispensable. 
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Abt. 12. A notary who aathorizes a pablic docnment in which is 
declared or reserved some proi)6rty right, in favor of a third party, who 
might be ii\jared if the document were not recorded, shall carry oat 
the provisions of the regulations for the observance of the mortgage 
law, and may demand the appropriate receipt from the register of 
deeds. This receipt will suffice to require the parties to the document 
to pay the legal notarial fees. 

Art. 13. In every public document subject to record, the officer 
certifying it should state, that if the document is not recorded it will 
not be effectual against a third person nor be admitted in courts or tri- 
bunals, the council of government, or Government bureaus, if it be pre- 
sented there for the purpose of enforcing against a third person, the 
document which should have been recorded. This does not apply to 
the two exceptional cases comprised in article 389 of the mortgage law. 

Art. 14. Every document authorizing the cancellation of some 
registry or register's note, will be drawn in strict conformity with the 
provisions contained in titles 4 and 5 of the mortgage law and its reg- 
ulations, and it will contain all the facts necessary, so that the record 
of cancellation may contain those designated in the said law. In all 
cases it will clearly set forth : 

First. The right which is totally or partially extinguished. 

Second. The name, status (whether married or single), age, vocation, 
and domicile of the person at whose request the cancellation is made, or 
whose consent is necessary that it may be validly made. 

Third. The legal authority by which said person acts, if he be other 
than the one in whose name stands the record which is to be canceled. 

Fourth. If the cancellation be only partial, the part of the real prop- 
erty disposed of, and the remainder, fixing its new boundaries, or, when 
necessary, the part of the obligation disposed of and the part remain- 
ing, always stating the cause of the curtailing of the property right. 

Abt. 15. Officers who certify to deeds or contracts subject to record, 
and in which there is no consideration set forth, will fix the value of 
the property or the property rights to which they refer, whenever this 
value is found from the title deeds, or is indicated by the parties to 
the instrument. 

Abt. 16. When, in Case of deeds or contracts subject to record, the 
parties in interest neglect to present the documents which certify the 
ownership of the real property or property rights which are being trans- 
ferred or encumbered, the deed will be specified, by virtue of which the 
real property or property right belongs to a certain person, in such case 
stating the liber and folio where such deed is recorded. This same 
provision will apply to writs of attachment against the property of a 
debtor. 

Abt. 17. Secretaries and clerks of superior and inferior courts, 
notaries, and administrative officers, will send every three months to 
the register of deeds of the subdistrict, an index of judicial and other 
documents subject to record to which they have certified. 



This tiimonthly index will contain : 

The names of parties executing each document; 

The nature and date of the instrument or contract; 

The designation of the estate which is the subject of the instrument. 

The said indices will not include documents which have had to be 
recorded in registers of other subdistricts ; but the various secretaries of 
inferior courts and notaries, shall give notice of such documents to the 
respective registers of deeds. 

• Ghaptbb II. 

BULKS OOMDffON TO INSTRUMENTS GERTIFED BT NOTABIES. 

Abt. 18. Public instruments shall contain all the general requisites 
of the law, especially of the notarial law and its regulations, as well 
as such details as may be required by each particular instrument or 
contract. 

Abt. 19. Notaries shall clearly and concisely word those clauses of 
documents in which are declared the rights and obligations of the 
parties, avoiding any unnecessary formula. They will endeavor to fol- 
low literally the minutes of contracts and the verbal instructions which 
are furnished by the parties; but if they should notice any ambiguity, 
confusion, or lack of clearness, they will notify the parties thereof, 
SQggestiug to them the wording which, in their opinion, would better 
express the sense of what may have been stipulated. 

Abt. 20. When the notes, minutes, or verbal instructions furnished 
by the parties for the drafting of the instrument or contract, fail to 
state some of the details which the registry should contain according 
to the provisions of the mortgage law and its regulations, the notary 
shall have the parties state such details; and if they will not or can 
not do so, he will relieve himself of responsibility by stating in the 
instrument that the parties, being informed of the advisability of such 
a statement, neglected to make it. The provisions of this article are to 
be so understood, that if the details omitted are necessary to the validity 
of the instrument according to the laws, the notary must refuse to draft 
and certify to said instrument. 

Abt. 21. Notaries shall omit all clauses which do not create, exempt 
from, modify, declare, or alter in any manner some obligation or right 
recoverable in court, omitting therefrom relinquishment of privileges 
conferred by laws, when such laws may not be by their nature relin- 
quished, or which, being relinquishable, the desire of the parties to 
relinquish such privileges is not clearly manifested; also omitting any 
other superfluous or irrelevant clause. 

Abt. 22. Glauses will be drafted, duly separated into distinct para- 
graphs properly numbered, endeavoring to include in each one, such 
details as have some connection or analogy with each other. 

Abt. 23. Notaries are prohibited from certifying any public instru- 
ment executed by persons whom they do not know, or without having 
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previously assured themselves of their identity by the declaration of 
two witnesses having such knowledge. 

Art. 24. Notaries shall state in every document that the parties have 
the legal capacity to perform the instrument or contract in question, 
which fact the notary will determine to his own satisfaction; it is not 
sufficient that he should record it in the instrument, relying solely on 
the declaration of the parties themselves. 

Abt. 25. Persons who shall execute any instrument or contract sub- 
ject to record, shall designate the place where all of the notifications, 
citations, and other judicial or extra-judicial formalities are to be car- 
ried out, the necessity of which arises from the said instrument or 
contract. 

Abt. 26. Whenever property is alienated or hjrpothecated, which 
belongs to persons who have not the free disx)osal thereof, the notary 
shall assure himself that the requisites and formalities required by the 
laws have been executed, and he will cause this to appear in the 
document. 

The same formalities must be gone through with, when annuities 
(censos), mortgages, or other property rights which are constituted in 
favor of said persons are canceled. 

Abt. 27. In every document by which the ownership of real property 
is alienated or encumbered, an express reservation will be made in 
favor of a legal mortgage, by virtue of which the State, the province, 
or the municipality, has preference over any other creditor for the col- 
lection of the last annual tax, which may have been levied and not 
satisfied by the said property. 

If the property is insured, a similar reservation shall be made in favor 
of the insurer for tbe premiums due for the last two years, if they are 
not paid, or of the last two assessments, if the insurance is based on a 
mutual system. 

Abt. 28. In contracts in which there is a pecuniary or other valuable 
consideration, to the payment of which the notary does not certify, all 
renunciation of exceptions or favorable laws will be omitted, and in 
lieu thereof the notary will declare that he has notified the parties that, 
once the payment of said consideration is acknowledged, the estate or 
property right remains free of all responsibility by reason of the same, 
although at some future time it should be established, that the consider- 
ation is either wholly or partly unpaid. 

Abt. 29. In deeds of gift the notary shall state, by way of warning, 
that they shall not be rescinded to the detriment of a third party, 
except for reasons arising from the document itself or from its record 
in the registry. 

When any gift of real property or property rights is revoked for any 
of the causes designated by the laws, the notary shall state that said 
revocation must be understood not to be detrimental to a third party 
who may have acquired and recorded the ownership of, or any right to, 
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said property. This warning will not be expressed when the revocation 
is foanded on the donor's failure to fulfill some one of the conditions 
specified, for in such case it will prejudice the right of a third party, 
who may have previously acquired and recorded some title to the 
premises, 

Abt. 30. Notaries who certify to instruments by which the owner- 
ship of rural estates, which are known in Cuba under the name of 
<^ haciendas comuneras," is transferred or encumbered, shall require 
the parties to state therein the actual situation, saperficial area, and 
the boundaries of the real property, or of the pai-t belonging to each 
part owner after the proper titles or deeds have been exhibited, in 
order that the purchasers may enjoy the benefits granted them by the 
mortgage law. 

Abt. 31. No document shall be certified relating to the alienation of 
real property or property rights subject to pending conditions subse- 
quent, except with the formalities and restrictions established in 
Title V of the mortgage law. 

Abt. 32. In every document in which is stipulated some obligation, 
subject to conditions precedent or conditions subsequent, the notary 
shall state that he has informed the parties that the fulfillment of 
said conditions, when accomplished, will not be detrimental to a third 
person, if it is not made to appear on the registry. 

The notary will make, and state that he has made, a similar warning 
concerning amounts which may remain unpaid on account, or for the 
foil payment of the selling price, or concerning the payment of differ- 
ences in the exchange or award of payments. 

Art. 33. In every deed of sale of a part of an estate encumbered 
with previous mortgages, in which the purchaser wishes to enjoy the 
benefits stated in the second paragraph of article 112 of the mortgage 
law, it will be made to appear by means of the proper proofs that the 
portion of land sold does not contain any movable machinery, object, 
or building of any kind, with a concise statement also of the previous 
incumbrances which burden the entire estate, and also the said part 
of the estate. 

Chapteb III. 

BULES CONCEBNING INSTBUMENTS VOLUNTABILY CONSTITUTlNa 

MOBTGAGES. 

Abt. 34. Every mortgage, besides the details which are determined 
by these instructions, as a general rule, shall express the following : 

(1) The obligation, for the security of which said mortgage is con- 
stituted, endeavoring to describe it so clearly that there can be no doubt 
as to its nature and quantity. 

(2) The term, dates of payment, and conditions of said obligation^ 
stating its maturity, with the utmost clearness and precision. 
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(3) The amounts for which the estate which is mortgaged is in any 
way responsible, in the manner hereafter indicated. 

(4) The rate of interest agreed npon, or a statement to the effect that 
the principal shall bear no interest. 

(5) The appraised valne of the estate as fixed by the contracting 
parties, and the waiver of any new valuation or action with this object 
ill view. 

Abt. 35. !N'o prohibitory clause shall be incorporated in any mort- 
gage, forbidding the incumbrance of the mortgaged estate, with 
another and new obligation of the same or of different character. 

In the proper place it may be stated, that every subsequent mortgage 
has to be subordinate to the one now being made, it being understood 
th<it in case said subsequent mortgage should fall dae before the 
maturity of the previous obligation, and the property be sold, the total 
amount of said previous obligation, together with the interest already 
due and that not yet matured, will first be dedacted from the proceeds 
of the sale, and only the surplus shall be applied to the satisfEUstion of 
the mortgage fallen due. 

Abt. 3G. In drafting mortgages on an estate already encumbered by 
a previous mortgage, the notary shall warn the parties that, in case of 
the judicial sale to pay the first mortgage, if the property shall not 
bring on the foreclosure more than the amount of the first mortgage, it 
is understood that the subseqaent mortgage shall be considered can- 
celed in fact and in law, without prejudice to the right of a personal 
action against the debtor. 

Abt. 37. Notaries shall not incorporate in any document, even if the 
contracting parties should demand it, a general clause, by virtue of 
which all the present and future property of the debtor is mortgaged, 
as security for the fulfillment of the stipulated obligations. 

Abt. 38. Powers of attorney to mortgage property may be given, 
either limited to one particular estate or for all the properties the maker 
X>osses8es, and in both cases, upon such conditions as the owner chooses 
to impose. 

Powers to cancel mortgages constituted in favor of the grantor of the 
power, shall be conferred in the same terms. 

Abt. 39. Notaries shall not acknowledge any instrument or contract, 
which attempts to encumber properties which, according to the mort- 
gage law, can not be mortgaged, or which can be mortgaged only with 
certain formalities and under certain restrictions, unless such formali- 
ties and restrictions have been complied with. 

Abt. 40. Mortgages hypothecating buildings erected on another's 
land, shall necessarily contain a statement to that effect, besides the 
fact that said mortgage is limited only to the rights of the owner of 
the building, and shall not affect the rights of the owner of the land. 

In case of mortgaging superficial rights, pastures, waters, timber, or 
other similar real property rights, a statement must be made in the 
instrument, that the rights of the other participants in the estate are 
safeguarded. 
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Abt. 41. Tbe instrament by which estates in usfi are mortgaged, shall 
state that the mortgage shall be extingaished apon the extinguishment 
of said use, in case sach extingnishment be brought about through some 
act independent of the will of the grantee of such rights; and that, 
if the use should be terminated by a voluntary act of the grantee of 
said right, said mortgage will be in full force, until the obligation 
secured by it be fulfilled, or until the time when such use would natu- 
rally have come to its end, if not interfered with by the act which 
terminated it. 

Abt. 42. In an instrument mortgaging only the bare ownership of 
an estate, there must be stated the fact that as soon as the use shall 
be merged with the property right, the effects of the mortgage will be 
extended to the use, unless the parties shall otherwise stipulate, which 
stipulation must necessarily appear in the instrument. 

Abt. 43. When railroads, canals, harbors, or other works of public 
utility with Government concession for ten years or more are mort- 
gaged, there shall be incorporated in the instrument, all the facts 
required by the general instructions for the execution of tiie mortgage 
law, and, besides, the fact that said mortgage ends upon the termina- 
tion of the concessionary's rights. 

Abt. 44. In every mortgage contracted to secure a future obligation 
or an obligation subject to conditions precedent, recorded or to be 
recorded in the registry, the notary shall state that the mortgage will 
affect the rights of a third party, from the date of its record, in case 
the future obligation be satisfied or the condition be complied with. 

If the obligation thus secured be subject to a condition subsequent 
entered upon the registry, it shall be expressed in the instrument, that 
said mortgage shall be valid as against a third party, until the folflll- 
ment of the condition appears upon the registry. 

Abt. 45. In cases when a mortgage is given as security for a loan, 
the notary shall warn the parties that the interest upon such loan will 
not be protected unless it is expressed in the instrument, and then 
only for two years last passed, and for the part of the interest due 
during the current year. 

Abt. 46. In all cases when a mortgage is given as security for a loan 
bearing interest, the notary shall state his having warned the creditor 
that he will have no right to recover by foreclosure, to the prejudice of 
the rights of a third party, more back interest than that equal to the 
last two years, and that part of the interest due during the current 
year, the right of a personal action against the debtor being reserved 
to the creditor, to demand the interest accrued during othe{ years, or to 
ask for an increase of the mortgage. 

Abt. 47. No instrument constituting a mortgage, annuity (censo), or 
investment of capital bearing interest shall be made out without stipu- 
lating therein the amount secured by the estate or the mortgaged right. 

When the amount to be secured is not fixed or liquidated, the notary 
shall request the contracting parties to fix the amount approximately, 
cautioning them that the sum thus fixed, will be the only extent of the 
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responsibility of the property, so far as the rights of third parties are 
concerned, the rights of a personal action against the debtor being, 
however, in all cases reserved. 

The foregoing provisions do not apply to the instruments, the object 
of which is to record notice of an anliqnidated agricultaral loan, in 
which case the provisions of the mortgage law and its regulations 
shall be observed. 

Abt. 48. Nor shall notaries certify to any instruments mortgaging 
various properties or imposing an annuity (censo) upon them, without 
indicating the part of the principal and interest, for which each piece 
of property shall be responsible. 

If the mortgage shall guarantee other pecuniary liabilities besides 
the principal, a statement to that efifect shall be made at the same 
time, showing the extent of the liability of each piece of property. 

Notaries shall demand from the contracting parties, that they dis- 
tribute the principal and interest among the encumbered estates if they 
have not previously done so, cautioning the contracting parties, and 
stating the fact in the instrument, that each property separately is not 
responsible, to the prejudice of the rights of third parties, for more than 
the amounts respectively assigned, reserving the creditor's right of 
action against any of the properties for the part of the debt which one 
of the other properties should not cover, if this does not prejudice the 
said rights of third parties, according to the provisions of the mort- 
gage law. 

The same distribution should be made of the remaining fixed and 
determined pecuniary liabilities, which should be guaranteed by the 
mortgage, such as the payment of court costs and indemnity for dam- 
ages in case of legal proceedings. 

Abt. 49. In cases of instruments by virtue of which the purchaser 
of an estate, with the right of repurchase, mortgages the amount he 
should receive in case of resale, the notary shall state the obligation 
of the contracting parties to give notice of the mortgage to the seller, 
in order that if the estate be repurchased before the cancellation of 
the mortgage, the price will not be paid without the knowledge of the 
creditor, or without the previous order of the court. 

When the vendor of an estate, with the right of repurchase, mort- 
gages the difference between the value of the estate and the sum he 
has to repay the vendee in case of resale, the notary shall caution the 
mortgage creditor that he will have no right to proceed against the 
mortgaged estate, without having previously repurchased it in the name 
of the debtor, within the time the latter has the right to do so, having 
advanced the sum of money necessary for the purpose. 

Abt. 50. Assignments of debts secured by mortgages shall contain: 

1. The Christian name, family name, age, status (whether married or 
single), and residence or domicile of the assignor, assignee, and of the 
debtor. 

2. A true copy of the mortgage assigned. 
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3. l^he character and conditions of the debt thus assi^ed. 

4. The amount of the assignment. 

5. The statement that notice shall be given to the debtor of this 
contract. 

Of every assignment of mortgage, notice to the debtor shall be given 
in all the cases, and with all the formalities prescribed by the mortgage 
law and its regulations. 

Aet. 51, Every holder of a mortgage voluntarily made, can in his 
turn, mortgage this right, securing another obligation, according to the 
same law. 

Such instruments shall contain — 

1. The Christian name, the family name, age, status (whether married 
or single), and the domicile of the contracting parties and of the 
debtor. 

2. A verbatim copy of the mortgage that is being given as security. 

3. The character and conditions of the instrument or contract which 
creates this new mortgage. 

4. The amount of the sum thus secured. 

5. The statement that this second mortgage depends upon the pay- 
ment of the first. 

Ohapteb IY. 

general rules as to the kaking of legal mortgages. 

Art. 52. !No legal mortgage shall be certified to, unless it be attested 
and admitted by the person having either the obligation, or the right 
to make it, according to the cases provided for by the mortgage law. 

Art, 53. The notary certifying to any instrument or contract made 
hy a guardian, a dowry, matrimonial gifts, property to be set apart, or 
property belonging to minors, or any instrument or contract by virtue 
of which a given property is adjudicated to a widower or a widow in 
payment of the right of a surviving spouse, shall explain to the party in 
whose favor, by reason of the instrumeut, the rights of the legal mort- 
gage are vested, if present at the time, his or her right to demand the 
execution of a sufficient special mortgage; and he shall explain to the 
party who is burdened with that obligation, if present at the time, 
the duty that the law imposes upon him to grant said guaranty, in a 
proper case, if he possesses mortgageable property. The notary shall 
also caution the interested parties, that as long as the mortgage be not 
executed and recorded, the rights of third parties recorded previously, 
will not be prejudiced. 

Besides, the notary shall state in the same public .document, that he 
has conformed with all the requirements of this article. 

Art. 54. If the person in whose favor the legal mortgage mentioned 
in the preceding article is drawn, be a married woman, a minor, a ward, 
or a person without legal capacity, and a special mortgage be not exe- 
cuted, or if executed should be insufficient, the notary shall report the 



16 

instmmeDt executed within the eight days next following to the reg- 
ister of deeds of the subdistrict, by means of an official commanication 
containing a short statement of the obligation entered into, names, 
occupation, status (whether married or single), and the domicile of 
the contracting parties, and the reply which they have given to the 
notary's cautions in regard to legal mortgages. 

Abt. 55. A proper legal mortgage may be constituted in every deed 
by virtue of which a dowry is created, marriage gifts are granted, or 
personal property distinct from the marriage portion (bienes parafer- 
nales) are given to the husband. 

In case no legal mortgage be constituted, mention must be made of 
one of the three following facts: 

That said mortgage will be constituted by a special instrument. 

That the married woman, being of age and possessed of a dowry, did 
not demand the corresponding dowry mortgage, although advised by 
the notary as to her rights in this respect. 

That the husband has made a declaration under oath, that he does not 
possess mortgageable property to secure the dowry, gifts, or personal 
property distinct from the marriage portion (bienes parafernales), 
accepting at the same time the obligation to mortgage the first real 
estate he may acquire. 

Abt. 56. In every instrument by virtue of which there is granted a 
dowry, the amount of which is not determined, in personal property or 
chattels, the value of all the property shall be stated, mentioning the 
fSEMit that its valuation is not made for the purposes of a sale, its only 
object being to fix the amount, the payment of which shall be secured 
at the proper time by a mortgage. 

Abt. 57. In every instrument by which gifts are given to a woman 
by reason of her marriage, it must necessarily appear whether such 
gifts are given as an increase of dowry or not. To this end, the notary 
shall put the proper questions to the contracting parties, explaining 
their rights to them in each case: namely, in case the offer be made as 
an increase of the dowry, it creates a legal mortgage, and in case of 
the omission of the said statement, the gifts can be recovered only by 
a personal action. 

Aet. 58. In each deed of dowry by virtue of which real property is 
being conveyed to the husband, besides the general details, there must 
be incorporated the following: 

1. Whether the marriage has been agreed upon, or has been already 
celebrated, in the latter case stating the date thereof. 

2. The Christian name, family name, the previous status (whether 
married or single), age, and residence or domicile of the wife. 

3. Whether the amount of the dowry is fixed or not. 

4. Amount of the dowry and the property constituting it. 

5. The value of each estate and of all other property. 

6. The statement that the title is conveyed to the husband subject to 
provisions of the law, but this only in case the amount of the dowry 
is fixed, and in case the value of the dowry be not fixed, the husband 
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is obliged to make restitution of such of the same real estate as may 
remain in his power at the time of the dissolntion of the marriage. 

7. A statement that the notary has explained to the wife her right to 
demand from her husband a legal mortgage, securing the restoration of 
her property not previously secured by mortgage, and to the husband 
his obligation to record the dowry, and to mortgage its real estate for 
its security, if its amount be fixed. 

8. He ^ill certify to its proper delivery in case it were made at the 
time, or otherwise, the declaration of having previously received the 
property, together with a verbatim copy of the documents certifying 
to such delivery, if made before the celebration of the marriage or 
within the first year following. 

Abt. 59. The mortgage of the dowry, besides the details included in 
the foregoing article, and those that every voluntary mortgage must 
contain, shall also state the following : 

1. The Christian name, the fisimily name, and the representation of 
the person who demanded the execution of said mortgage, or a state- 
ment that the husband has voluntarily executed the mortgage. 

2. A short account of any judicial proceedings which may have been 
instituted in the premises, with a verbatim copy of the judgment. 

3. A declaration from the person who possesses a legsd right to make 
it, that the mortgage is deemed sufficient, and the agreement to accept it. 

Abt. 60. The deeds increasing the dowry shall conform in regard to 
their wording to the rules established in the preceding articles for the 
dowry instruments. 

Abt. 61. Every public instrument by virtue of which there is being 
acquired property to be set apart, shall necessarily state this fact, and 
also that the grantee has been cautioned as to his obligation to secure 
b}*^ mortgage the title and preservation of said property. 

The notary shall besides give notice to the register of deeds, in the 
manner provided by article 54 of these regulations, if the person hav- 
ing the right to the mortgage, be of age. 

Abt. 62. The mortgage for securing property to be set apart shall be 
executed in the proceedings as provided for by the mortgage law and its 
legulations, and by means of an instrument which must be signed by the 
person whose duty it is to secure the mortgage, if the latter be of age; 
and if not of age, it shall be signed by the person soliciting the execu- 
tion of said mortgage, and by the certifying officer. 

The mortgage, having been thus drawn, must be approved by the 
judge who had charge of the record. 

Abt. 63. The instrument mentioned in the preceding article shall 
contain, besides all the details of the voluntary mortgage, the following : 

1^1 Thft date when the father or mother contracted a new marriage, 
or the date of birth of an illegitimate child, and in a x)roper case the 
date of the acceptance of the property by the ascendant referred to in 
article 199 of the mortgage law. 
19408 2 
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2. The Christian name and the family nante of the deceased spoase, 
or that of the descendant in a proper case and the date of his death. 

3. tThe names and the ages of each and every child or relative hav- 
ing a right to property to be set apart. 

4. The title upon which said right is based. 

5. The description and value of the property to be set apart. 

6. The Christian name, the family name, age, and residence or domi- 
cile of the person who may have solicited the execution of the mortgage, 
if the father, mother, or ascendant shall have failed to do so voluntarily. 

7. The statement whether or not the mortgage offered be sufficient, 
and in the latter case an affidavit that the father, mother, or ascendant 
does not possess other mortgageable property, together with an obliga 
tion of the above-stated persons to mortgage the first realty acquired. 

Abt. C4. Every public instrument, by virtue of which a minor 
acquires property, the administration of which bolongs to the father or 
mother, must necessarily state such fact, and also that the contracting 
parties have been informed of their duty to record said real estate in 
such capacity. In a proper case the father or the mother shall secure 
the remainder of the property by mortgage, if either should remarry. 

Abt. 65. When the father or mother are parties to the instrument, 
by virtue of which a minor acquires personal property or chattels to be 
managed by the said father or mother, they may constitute in the same 
instrument, the mortgage that secures the preservation of *the said 
property. 

Abt. 66. Mortgages of property of minors shall state all the facts 
which a voluntary mortgage must contain, and also the following: 

1. Age of the minor, and status (whether married or single). 

2. The source from which the property comes. 

3. Description of the property and its value, or the approximate 
value, for the purpose of executing the mortgage. 

4. That the mortgage was voluntarily executed by the father or 
mother, or by virtue of a judicial decree, and at whose instance. 

5. That the mortgage is or is not sufficient, and in the latter case the 
declaration of the father or mother that they do not possess other 
mortgageable property, together with the obligation of mortgaging the 
first real estate acquired. 

Abt. 67. The mortgage arising from a guardianship shall state, 
besides the fact of the voluntary mortgage, the following : 

1. The Christian name, family name, age, status (whether married or 
single), occupation, and the residencen>r domicile of the guardian. 

2. The name of the person who appointed him. 

3. The order making said appointment and its date. 

4. The character of the guardianship. 

5. The fact that there has been no exemption from the obligation to 
give bond, or that although there was such exemption, the family conn- 
cil had deemed it necessary to demand it. 
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6. The amount of the principal, income, and benefits belonging to 
the orphan or a person without legal capacity, separating the part con- 
sisting of real estate and that consisting of other property. 

7. The amount of the bond required. 

8. The list of the real estate offered as security, the value of each, 
and their incumbrances, and the deeds of the last transfer, with refer- 
ence also to the title deeds and certificates of the registry, and of such 
appraisements as may have been made. 

9. The execution of a mortgage, for the amount of the bond as fixed, 
and the designation of the amount for which each estate is mortgaged, 
according to the apportionment that may have been made. 

10. Oopy of the resolution of the family council approving the bond. 

FINAL, DISPOSITION. 

Abt. 68. Officers violating any of the provisions contained in these 
regulations, shall be called to account and punished by their immediate 
superiors, in accordance with the laws and regulations, and at such 
time as the commission of said violation may come to the knowledge 
of said superiors. 

Notaries will besides be subject to the responsibility imposed by 
article 22 of the mortgage law. 

Approved by her Majesty. 

(Signed) Mauba. 

Madrid, August 13, 1893. 
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